
February 22, 2006 
Justices of the Pennsylvania Supreme Court

Supreme Court Prothonotary

801 City-County Bldg. 

Pittsburgh, PA 15219






Re:  
Kuznik, et al. v. Westmoreland Co., et al. 








No. 18 MAP 2006

Honorable Court:

Please accept this letter brief on behalf of amici Pennsylvania Protection and Advocacy and the Disability Voter Coalition of Pennsylvania in the above-captioned case.
Pennsylvania Protection and Advocacy is a Protection and Advocacy system charged under the HAVA legislation to “ensure the full participation in the electoral process for individuals with disabilities, including registering to vote, casting a vote and accessing polling places.” 

The Disability Voting Coalition of Pennsylvania is a statewide coalition of disability organizations and individuals with disabilities.  The purpose of the Disability Voting Coalition of Pennsylvania is to advance the empowerment of people with disabilities through participation in the electoral process at all levels.

The Commonwealth Court committed an error of law by entering an Order enjoining Westmoreland County officials from purchasing and using any new voting devices.
The Secretary of State, in his Jurisdictional Statement to this Court raises, inter alia, the following question for review:

Does the Commonwealth Court's order enjoining Respondents from entering into a contract to procure an electronic voting system until the voters of Westmoreland County have approved their use in a referendum improperly prohibit Respondents from complying with the requirements of section 301(a)(3) of HAVA, as well as their obligations under the Americans with Disabilities Act, 42 U.S .C. § 12101 et seq., and the Rehabilitation Act of 1973, 29 U .S.C. §701 et seq.

It is the position of Amici that reliance on federal pre-emption law is misplaced as the sole basis for establishing the authority of county officials to purchase one accessible machine per precinct. 

Instead, Amici assert that County officials have the authority to take this limited action (of placing one accessible voting machine per precinct), as a reasonable accommodation to voters with disabilities.  Title II of The Americans with Disabilities Act provides county officials with broad authority to remedy barriers to the full participation of individuals with disabilities and to see that voters with disabilities have an equally effective opportunity to participate in or benefit from elections held by the County.
This misplaced reliance on pre-emption law is responsible for the Court’s somewhat absurd result wherein voters with disabilities might be able to use the accessible voting machines for Federal elections only and that state and local elections would not be loaded onto new voting machines.  
It is noteworthy that Petitioners in this case have stipulated to this contention:

It is the contention of Petitioners that, except for the use by electors with disabilities who are unable to use the county's lever voting machines independently and privately as other electors are able to do as required by section 301(a)(3) of HAVA, the Board of Elections may not purchase any electronic voting system for use in any elections in Westmoreland County unless and until the Board secures the approval of the electors of the county in a referendum presented pursuant sections 1102-A-1104-A of the Election Code.  (Stipulation 25).
Amici take no position on whether Westmoreland County must submit to voters by referendum the issue of replacement of its voting system.  However, even if this is required before County officials may replace their voting system; it is not required before they grant a reasonable accommodation to voters with disabilities in the form of placing one accessible machine per precinct.
Sincerely,

Paul W. O=Hanlon


Staff Attorney

cc:  All attorneys of record

