IN THE SUPREME COURT OF PENNSYLVANIA

MARY BETH KUZNIK, JIM FERLO,

SALLIE W. BRADLEY, MERLE L.

KUZNIK, CLARE VAILL, 

TIMOTHY KRUPAR, WILLIAM P.

KUZNIK, JEFFREY HAILS, JOHN W.


No. 18 M.A.P. 2006
HETTLER, CHARLENE MAE

HETTLER and MATTHEW HETTLER



Appellees ,

v.







WESTMORELAND COUNTY

BOARD OF COMMISSIONERS and

WESTMORELAND COUNTY




BOARD OF ELECTIONS, and 




PEDRO A. CORTÉS, Secretary

the Commonwealth,



Appellants.

APPELLEES’ ANSWER IN OPPOSITION TO EMERGENCY APPLICATION OF

APPELLANT PEDRO A. CORTES, SECRETARY OF THE COMMONWEALTH,

TO TAKE JUDICIAL NOTICE OF OFFICIAL COMMUNICATIONS

FROM THE U.S. DEPARTMENT OF JUSTICE


Mary Beth Kuznik, et.al., Appellees, through their undersigned counsel and acting pursuant to Pa. R.A.P. 123, hereby file this Answer in Opposition to the Emergency Application of Appellant Pedro A. Cortes, Secretary of the Commonwealth, To Take Judicial Notice of Official Communications from the U.S. Department of Justice, filed with this Court on February 22, 2006, and in support thereof states as follows:


1.
On February 22, 2006, Appellant Pedro A. Cortes filed an Emergency Application with this Court, asking the Court to take judicial notice of a document received by the Appellant on February 21, 2006 from Wan J. Kim, Assistant Attorney General of the Civil Rights Division of the United States Department of Justice.


2.
This Emergency Application, filed at or near the deadline established by this Court for filing of briefs in this matter, seeks, basically, to add additional evidence in this matter not only after evidence in this case has been closed, but after the deadline established by this Court for the Appellees to make argument, effectively foreclosing the Appellees from responding thereto in any meaningful way.

3.
The Appellees are further foreclosed from any examination or inquiry into the circumstances and discussions among the various individuals and parties which led to the issuance of the letter from the U.S. Department of Justice, the timing of such letter, and its contents, which would be relevant in this matter.  


4.
For example, Appellees are foreclosed from making inquiry into issues such as, but not limited to:



a.
Whether the Appellant, Pedro A. Cortes, or any other representative of the 
Department of State or the Commonwealth of Pennsylvania, initiated conversations with 
the U.S. Department of Justice which led to the issuance of this letter;


b.
Whether the Appellant, Pedro A. Cortes, or any representative of the 
Department of State or the Commonwealth of Pennsylvania, advocated to representatives 
of the U.S. Department of Justice that such a letter be issued;


c.
Whether the Appellant, Pedro A. Cortes, or any representative of the 
Department of State or the Commonwealth of Pennsylvania, advocated that any particular 
language be included or excluded from the letter;


d.
Whether the Appellant, Pedro A. Cortes, or any representative of the 
Department of State or the Commonwealth of Pennsylvania, advocated that any particular 
language be included or excluded from the draft consent decree included with the letter;


e.
Whether the Appellant, Pedro A. Cortes, or any representative of the 
Department of State or the Commonwealth of Pennsylvania, advocated the timing under 
which the letter from the U.S. Department of Justice was issued;


f.
The number of conversations, between Appellant, Pedro A. Cortes, or any 
representative of the Department of State or the Commonwealth of Pennsylvania with the 
representatives of the U.S. Department of Justice, the dates of said conversations, the 
content of said conversations, and positions taken by the Appellant, Pedro A. Cortes, or 
any representative of the Department of State or the Commonwealth of Pennsylvania, 
regarding the content, timing or tone of said letter, or which otherwise led to the issuance 
of the letter from the U.S. Department of Justice;



g.
Other relevant inquiries into this matter.


5.
Further, the Appellees note that the content of said letter deals with two issues:  1) the need for polling places to be accessible by individuals with disabilities under HAVA; and, 2) the possible need to reimburse the Federal government funds received by the Commonwealth.


6.
The Appellees have repeatedly stipulated in this case that the Appellants must comply with the accessibility provisions of HAVA, and that any Pennsylvania requirements to the contrary are necessarily preempted.  This letter adds nothing to that discussion.


7.
The issue of reimbursement of Federal funds, and the conditions and circumstances under which that may be necessary, while an issue in this case, is not on point to the issue of preemption.  In fact, a close reading of the letter would indicate that the U.S. Department of Justice is not asserting that preemption an issue with regard to the funding.  Therefore, this letter adds nothing to that discussion either.


8.
Because of the lack of opportunity for the Appellees to inquire into or otherwise examine the course of events which led up to the issuance of the letter from the U.S. Department of Justice, and in light of its questionable relevance to the issues upon which the parties in this matter disagree, the Appellees respectfully request that this Honorable Court deny the Emergency Application of Appellant Cortes.


WHEREFORE, Appellees respectfully request that this Honorable Court deny the Emergency Application of Appellant Cortes, and the request therein to take judicial notice of correspondence from the U.S. Department of Justice.








Respectfully submitted,
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