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WESTMORELAND COUNTY

BOARD OF COMMISSIONERS and

WESTMORELAND COUNTY

BOARD OF ELECTIONS, and 
PEDRO A. CORTÉS, Secretary

the Commonwealth,



Respondents.
PETITIONERS’ POST-HEARING BRIEF

The above captioned matter is an action for declaratory judgment and equity originally commenced in the Court of Common Pleas of Westmoreland County against the County Respondents.  The Secretary of the Commonwealth was added as an indispensable party, and this matter was transferred to this Honorable Court.  This Court heard testimony and argument on February 7, 2006, and fixed February 9, 2006 as the date for the Petitioners to file a Post-Hearing Brief on this matter. 

SUMMARY OF ARGUMENT


The Petitioners ask this Court to enjoin the County Respondents from purchasing, procuring or otherwise expending funds, and from using, any electronic voting systems for elections in Westmoreland County (with the exception of any electronic voting system necessary to comply with the requirements of section 301(a)(3) of the Help America Vote Act, (“HAVA”) 42 U.S.C. § 15301, et seq.  relating solely to accessibility for individuals with disabilities), until such time as the electors of the county have approved the use of the electronic voting system in a referendum held pursuant to the Pennsylvania Constitution at Article VII, Section 6, and sections 1102-A-1104-A of the Pennsylvania Election Code, 25 P.S. §§ 3031.2-3031.4.  Further, the Petitioners seek to enjoin the Respondent Secretary of the Commonwealth, from distributing funds to counties for the procurement of voting systems until such counties comply with the Pennsylvania Election Code provisions related to referendum requirements.

The Petitioners have established the elements necessary for this Court to grant a permanent injunction in this matter, in that (1) the injunction is necessary to avoid an injury that cannot be compensated by damages; (2) the Petitioners’ right to relief is clear; and, (3) a greater injury will result from refusing rather than granting the requested relief.  Yount v. Pennsylvania Dept. of Corrections, 886 A.2d 1163, 1167 (Pa. Commw. Ct. 2005).


Petitioners have shown that HAVA applies only to elections for Federal office, and does not otherwise seek to affect the administration of elections within Pennsylvania or override Pennsylvania law.  Petitioners have further shown that granting the injunction would not preclude the Commonwealth and its counties from complying with the provisions of HAVA, and that the provisions of state and Federal law may be read harmoniously, and both sets of laws given full legal effect.

In addition, Petitioners have responded to the argument of Respondents that Petitioners are guilty of laches, by showing that the Petitioners acted as promptly as legally possible to seek an adjudication of their claims.
FACTUAL BACKGROUND

It is undisputed that the text of both the Pennsylvania Constitution and the Pennsylvania Election Code require a referendum of the electors to approve “an electronic voting system” for use.  It is further undisputed that Westmoreland County (and 23 other counties which have utilized lever voting machines) have not held a referendum pursuant to Article VII, Section 6 of the Pennsylvania Constitution and the Pennsylvania Election Code at 25 P.S. §§ 3031.2-3031.4 to approve the use of “an electronic voting system.”  It is further undisputed that the Respondent County did not place a question before the electors of the county on this matter at the advice of the Respondent Secretary of the Commonwealth, who further advised the county that such a referendum was preempted by the provisions of the Help America Vote Act (HAVA) 42 U.S.C. § 15301 et seq.  


The County Respondents voted, on December 29, 2005 to enter an agreement with a vendor for the purchase of a specific voting system.  See Stipulations ¶ 8.  Petitioners responded by filing this suit promptly on January 6, 2006.  


HAVA was enacted by Congress as a reaction to the confusion resulting primarily in Florida after the 2000 Presidential election.  Congress sought to improve the election systems used in the nation for Federal elections, and to generally enhance public confidence and trust in the election process.


As a component of HAVA, “voting system standards” are included in Section 301 of the Act.  42 U.S.C. § 15481.  It was determined by the Respondent Secretary of the Commonwealth, and by the Election Assistance Commission (EAC) that lever voting machines did not meet the “voting system standards” established by HAVA.

While the Petitioners generally concede that lever voting machines of the type used in Westmoreland County likely do not meet the requirement of a “manual audit capacity” as defined by HAVA, Petitioners strongly contend that this fact does not obviate the need for a referendum on the replacement of said machines under the Pennsylvania Constitution and Election Code.

In a 2003 memo (HAVA Bulletin #1) sent only to County Election officials, the Secretary further declared that counties “cannot and should not” adhere to the state Constitutional and statutory requirement to place a referendum on their respective county ballots authorizing “an electronic voting system,” as these provisions were, in the Secretary’s opinion, preempted by HAVA.  The Secretary advised that counties could proceed with the procurement of such systems without a referendum.  See Stipulations ¶¶12-14.  The Respondent County relied upon this opinion in taking its action.  See Stipulations ¶11.


The Federal government, through the provisions of HAVA, made funding available to the states, for the purpose of upgrading and replacing voting systems.  The Commonwealth of Pennsylvania opted to apply for and accept said funding.  The Respondent County then opted to apply for and accept said funding from the Commonwealth.


The Commonwealth received approximately $23 million for this purpose under Section 102 of HAVA, 42 U.S.C. § 15302, meant to replace punch card voting systems and lever voting systems.
  Westmoreland County’s share of these funds is approximately $976,000.  See Stipulations, ¶¶ 16-20.

The Respondents basically asserted at the hearing that if they do not replace lever voting machines with a DRE voting system
, that they will not be in compliance with HAVA and that they will “lose” the funding which they anticipate. 


The Petitioners contend that this argument is overreaching and not supported in the law.  Petitioners acknowledge that the Respondents certainly must provide for accessible voting for persons with disabilities.  Further, the Petitioners assert that a referendum is still required to permanently convert the Respondent County’s voting system to an electronic voting system, and that this can be accomplished in a manner which is consistent with all applicable law—that is, the provisions of HAVA, the Pennsylvania Constitution, and the Pennsylvania Election Code.

LEGAL ARGUMENT


In order to obtain a permanent injunction, Petitioners must show that:  (1) an injunction is necessary to avoid an injury that cannot be compensated by damages; (2) the right to relief is clear; and, (3) greater injury will result from refusing to grant the injunction rather than the relief requested.  Yount, supra.

Respondents do not argue that the Petitioners assert an injury that cannot be compensated by damages.  Petitioners assert a Constitutional right of suffrage, which is fundamental to our system of government.  No money damages can compensate for its loss.

The Petitioners Right to Relief is Clear

 
A.
HAVA Does Not Preempt the Provisions of Pennsylvania Law



Upon Which the Petitioners Rely

The principle of federal preemption of state law derives from the second clause of Article VI of the Constitution, the Supremacy Clause. U.S. Const. art. VI, cl. 2. 

It is understood that State and Federal law and regulation on the same subject both may apply when state law is not in conflict with, and may be construed consistently with, federal law and regulations. See generally Geier v. American Honda Motor Co., 529 U.S. 861, 146 L. Ed. 2d 914, 120 S. Ct. 1913 (2000). Preemption is primarily a matter of congressional intent. Id. at 884. State law is impliedly preempted only when it directly conflicts with federal law by constituting an obstacle to accomplishing and executing Congress' full purposes and objectives. Id. 

If there is any ambiguity in terms of the meaning of Congress, such that it could be interpreted to dispose of a state requirement, it is well settled that such ambiguity should not be used to overturn a well settled state practice.  See United States v. Bass, 404 U.S. 336, 349 (1971) (“Unless Congress conveys its purpose clearly, it will not be deemed to have significantly changed the federal-state balance.”); see also Penn Dairies, Inc. v. Milk Control Comm’n, 318 U.S. 261, 275 (1943) (“An unexpressed purpose of Congress to set aside statutes of the states regulating their internal affairs is not lightly to be inferred and ought not to be implied where the legislative command, read in the light of its history, remains ambiguous.”). 


The Law of Preemption 


There are three recognized ways in which federal law may preempt state law: "express preemption," "field preemption" (also termed "implied preemption"), and "conflict preemption." Orson, Inc. v. Miramax Film Corp., 189 F.3d 377, 381 (3d Cir. 1999), cert. denied, 529 U.S. 1012, 146 L. Ed. 2d 232, 120 S. Ct. 1286 (2000). 

Express preemption arises when there is an explicit statutory command that state law be displaced. Id. In field preemption, state law may be displaced "if federal law so thoroughly occupies a legislative field as to make reasonable the inference that Congress left no room for the States to supplement it." Id., quoting Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516, 120 L. Ed. 2d 407, 112 S. Ct. 2608 (1992). Neither of these theories of preemption is applicable to the case sub judice.


The third and final way that a federal law may preempt state law is through “conflict preemption.”  The Respondents in this matter assert a “conflict preemption” theory in their argument that HAVA preempts state law with regard to the referendum requirement of the state Constitution and statutes.  

State law may be displaced under “conflict preemption” if (a) it is physically impossible to comply with both the state and the federal law, or (b) the state law stands as an obstacle to the accomplishment and execution of the purposes and objectives of Congress.  Orson, 189 F.3d at 381-82. 

Preemption Analysis




The States long have been primarily responsible for regulating federal, state, and local elections.  These regulations have covered a range of issues, from registration requirements to eligibility requirements to ballot requirements to vote-counting requirements. See Storer v. Brown, 415 U.S. 724, 730 (1974) (“[T]he States have evolved comprehensive, and in many respects complex, election codes regulating in most substantial ways, with respect to both federal and state elections, the time, place, and manner of holding primary and general elections, the registration and qualifications of voters, and the selection and qualification of candidates.”).


Congress, however, has occasionally limited the authority of states in the field of elections.  Although the United States Constitution gives primary responsibility for administering and regulating elections to the States, the States must adhere to certain constitutional and statutory requirements. States may not in any election deny or abridge the right to vote on the basis of race, see U.S. Const. Amend. XV § 1, for example, and must adhere to the principle of one person, one vote, see Reynolds v. Sims, 377 U.S. 533, 565-566 (1964). In addition, Congress has imposed upon the States certain statutory requirements for the administration of federal elections, such as the National Voter RegistrationAct, 42 U.S.C. § 1973gg et seq. (“NVRA”). In 2002, Congress passed the Help America Vote Act, Pub.L. 107-252. Title III, § 302, 116 Stat. 1706 (codified at 42 U.S.C. § 15301 et seq.) (“HAVA”), which is the subject of this case.



a. Congressional Intent


Among other provisions, HAVA creates various criteria and standards for the conduct of Federal elections.  In Section 301 of HAVA, 42 USC §15481, HAVA creates voting system standards. In this section, it is clearly stated that the voting system standards apply to “[e]ach voting system used in an election for Federal office...” (emphasis added).  As a general rule, Congress can only dictate election rules for Federal Elections, and cannot dictate the way states conduct state elections.  Oregon v. Mitchell, 400 U.S. 112 (1970) (upholding Federal authority to impose a voting age of 18 for Federal elections, but overturning such an edict for state elections, leaving that decision up to the states).

Section 304, 42 USC §15484, entitled “Minimum Requirements” reads: “The requirements established by this title are minimum requirements and nothing in this title shall be construed to prevent a State from establishing election technology and administration requirements that are more strict than the requirements established under this title so long as such State requirements are not inconsistent with the Federal requirements under this title or any law described in section 906.” (emphasis added) 


Section 305, 42 USC §15485, is entitled “Methods of Implementation Left to Discretion of State” and reads:  “The specific choices on the methods of complying with the requirements of this title shall be left to the discretion of the State.”


With regard to the State Plan requirement, Section 253(c) reads “Specific choices on methods of complying with the State Plan are left to the discretion of the state.”


Further, an examination of Congressional intent would indicate that Congress did not intend to impede on state jurisdiction over state election laws unless they directly conflicted with Federal law.  

The remarks of Representative Robert Ney (R-Ohio), a prime sponsor and floor leader on the bill, are instructive as to the intent of Congress on this matter.


Representative Ney said:

 “In addition to the funding it provides, the bill will assist the States with their election administration problems by creating a new Federal election assistance commission. This independent, bipartisan entity will be responsible for providing advice, guidance, and assistance to the States. It will act as a clearinghouse for information and make recommendations on best practices.

  
“I want to stress that the name of the commission, the Election Assistance Commission, is not an accident. The commission's purpose is to assist States with solving their problems. It is not meant and does not have the power to dictate to States how to run their elections. 
This will not be a bill where Washington, D.C. turns around and says, this is the way you do it. It will not have rulemaking authority. The fundamental premise of the legislation on the commission was to have no rulemaking authority, and it cannot impose its will on the States; but 
I have to tell my colleagues, it has a heart to this commission, and it has the ability to make changes.”
Page H7838  Remarks of Congressman Ney
[Congressional Record: October 10, 2002 (House)] [Page H7836-H7854]


The reading of the HAVA statute and remarks by the floor leader of the bill indicate that Congress did not intend to preempt all state laws related to election administration.  Rather, Congress intended to set minimum standards, and allow states to implement those standards in a manner which was otherwise consistent with state laws.


         b.  Does State Law Provide an Impediment to Implementation of HAVA?

Nonetheless, the Secretary of the Commonwealth communicated to county election officials, through a document entitled “HAVA Bulletin #1” that HAVA preempted the Pennsylvania Constitutional requirement for a referendum to change voting systems.  The bulletin instructed counties that they “cannot and should not” conduct such a referendum.

In this particular matter, the Commonwealth argues that HAVA (Specifically Title III of HAVA) preempts the Pennsylvania Constitution and Election Code at 25 P.S. §§ 3031.2-3031.4, provisions which require a voter referendum to approve the use an “electronic voting system” under a “conflict preemption” analysis; that is, that Respondents assert that the state law stands as an obstacle to the accomplishment and execution of the purposes and objectives of Congress.

The Respondents argue that the “voting system standards” delineated in Section 301 of HAVA preclude the counties from holding a referendum to determine whether to adopt an “electronic voting system” for use in the county because the outcome of the referendum would be moot and thereby create an obstacle to HAVA compliance.

  
At page 16 of Respondent Cortes’ Pre-Hearing Memorandum, the Secretary of the Commonwealth asserts that “it is unmistakable that conducting a referendum to determine whether such lever voting machines should be replaced would be a useless gesture, and could serve no purpose other than to present an obstacle to the implementation of the congressional objectives set forth in HAVA.  The referendum that Petitioners suggest could only yield one of two outcomes:  the voters would either vote ‘yes’ to approve the electronic voting system (which would obviously not alter the Board of Election’s [sic] current plan), or vote “no” and thus retain the lever voting system in direct conflict with section 301(a) of HAVA.”


Respondent Cortes believes that conducting a vote consistent with our Constitution and statutes would be “a useless gesture” because the Secretary misunderstands the purpose of the requirement and once again misinterprets the statutes.


The purpose of the Constitutional requirement is to allow the people who will be casting votes to have confidence in the system which is to collect and count their votes—a goal which is wholly consistent with the goals of HAVA.  The implementing statutes do not contemplate a vote on “whether such lever voting machines should be replaced” as the Secretary asserts, but rather on what will replace them.

As a part of the statutory scheme involving implementation of the Constitutional requirement for a referendum, 25 P.S. §3031.3(f) reads: “Whenever, under the provisions of this act, the question of the adoption of an electronic voting system is to be submitted to the electors of any county, the county board of elections shall purchase, lease or otherwise procure those parts of the system used by the voter in a quantity sufficient for reasonable demonstration of the system or systems in such county prior to the general or municipal election in question.” (emphasis added)

This provision contemplates that a county will preliminarily select a particular voting system, provide for its demonstration to the voters, and then have the voters cast a ballot as to whether that particular system will be used in their county.
  Far from a “useless gesture,” this provision allows the people to either endorse or reject the choice of a particular voting system which was proposed to them by their county.  Should the voters vote “yes,” then the county is free to implement the chosen system.  If the voters vote “no,” then the county goes back to the drawing board, and proposes, if they choose, a different system to be placed before the voters at a subsequent election.


Further, in Act 150 of 2002, after the passage of HAVA by Congress, the Pennsylvania General Assembly adopted revisions to the Pennsylvania Election Code to bring the Code into compliance with HAVA.  One of the changes made was to the referendum section at 25 P.S. § 3031.3(e).  This subsection now reads:  “(e) If a majority of the electors of any county or municipality, voting on such question, shall vote against the adoption of an electronic voting system the question may again be submitted to the voters of such county or municipality.”  The change to this section substituted “may again be submitted to the voters of such county or municipality” for “shall not again be submitted to the voters of such county or municipality within a period of one hundred three weeks.”  No other changes were made to provisions dealing with referenda requirements for voting systems.

The General Assembly’s intent, then, sought to preserve the right of the people to vote on a change of voting system, but changed the law to make it possible for counties to place such a referendum on the ballot at every election to get voter approval for a system rather than wait two years to again put the question to the voters.  1 Pa.C.S. 1921, 1922

The statutory system set up by the General Assembly, therefore, seeks to empower the voters, after being educated on the components and features of a system, and hearing pros and cons, to decide on a voting system that they trust to accurately and correctly record and count their votes.  Respondents, however, see no need for this educated decisionmaking by the voters.  “A State's claim that it is enhancing the ability of its citizenry to make wise decisions by restricting the flow of information to them must be viewed with some skepticism.”  Anderson v. Celebrezze, 460 U.S. 780, 797 (1983).  

There is no insurmountable conflict between HAVA and state law.  An examination of Congressional intent reveals that Congress sought to promote trust in the voting system, and leave the procedural implementation of HAVA’s requirements to state law.  Rather than provide an obstacle to HAVA compliance, the Pennsylvania Constitution and statutory law provide a mechanism by which counties can comply with HAVA with the greatest input from the voters, and thus foster the greatest trust of the voters in the voting system selected—because ultimately, it will be selected by the voters.  This is a noble goal which is completely harmonious with the goals of HAVA.


In addition to seeking to remove the voters’ right to ultimately speak on which system they will vote in the future, Respondents further assert that the counties of Pennsylvania which use lever systems are also empowered to switch to an electronic system of their choice since lever machines apparently do not comply with HAVA’s voting system standards.

The Respondents believe, apparently, that HAVA not only preempts the referendum provisions of the Constitution and the Election Code, but also preempts clear and unambiguous statutory directives as to what is to occur if lever voting machines cannot be used in a particular election.  The Election Code, at 25 P.S. § 3016, clearly states:  

“If a method of election for any candidates or offices is prescribed by law, in which the use of voting machines is not possible or practicable, or in case, at any election, the number of candidates nominated or seeking nomination for any office renders the use of voting machines for such office at such election impracticable, or if, at any election the use of voting machines is not possible or practicable, the county election board may arrange to have the voting for such or all offices conducted by paper ballots.  In such cases, ballots shall be printed for such or all offices, and the election conducted by the election officers herein provided for, and the ballots counted and return thereof made in the manner required by law for such offices, in so far as paper ballots are used.”


In this case, Respondents contend that lever voting machines “is not possible” under HAVA.  The “default” statutory edict, then, in the case that voting machines cannot be used, and electronic voting is not authorized by referendum, is the use of paper ballots.
  


The Respondents seem to argue, inexplicably, that when lever machines cannot be used that the necessary default position under HAVA is the use of DRE machines, even though HAVA does not require the use of DRE machines, and even though, according to Respondent’s witness William Boehm, director of policy for the Department of State, paper ballots are compliant with HAVA.  Therefore, if lever machines cannot be used, state law requires, and HAVA allows, the use of paper ballots, thus complying with the edicts of both Federal and state law.


The Respondents then argue that the use of paper ballots, while legally permissible under both state law and HAVA, would create “voter confusion” and administrative burden.  


Even though the Respondents’ witnesses could not define the term “voter confusion,” they were confident whatever it was would occur in a dramatic and catastrophic manner if their plan to implement a DRE voting system without voter assent and their preemption analysis was not upheld.  Respondents seek to minimize “voter confusion” which would result by the implementation of DRE machines, even though their witnesses admit that any change in voting system will result in “voter confusion.”   


If by seeking to minimize “voter confusion” the Respondents mean to argue that its plan "fosters informed and educated expressions of the popular will," Anderson, 460 U.S. at 796, it is ironic then that their plan deprives the voters of the opportunity to inform themselves as to the advantages and disadvantages of particular voting systems and to express their will through their vote. Tashjian v. Republican Party, 479 U.S. 208, 221 (1986).  Petitioners contend that there is no better way to “foster informed and educated expressions of the popular will” than by allowing them to vote, as the state Constitution requires.  The State's interest in preventing voter confusion and providing for educated and responsible voter decisions in no respect make it necessary to burden the Petitioners’ rights.  Anderson, 460 U.S. at 789. 

Indeed, no change would ever occur if “voter confusion” was the touchstone of determining whether the change should go forward.  All change causes some degree of confusion.  In addition, the confusion caused by malfunctioning DREs and other machines, the implementation of the HAVA required provisional ballots, and other changes, is legion.  However, the resultant confusion, or here, the predictions of confusion, is not enough to invalidate a legal, and Constitutionally required, result.

Further, the Respondents make the argument that possible remedies which may be fashioned by the Court, such as a “dual” system, whereby Federal elections may be conducted by one voting method and state elections by another, would not be acceptable as further argument that the relief that Petitioners seek would provide an impediment to compliance with HAVA or, alternately, state law.  See Respondent Cortes’ Pre-Hearing Memorandum, p. 20.  In making the point that such a remedy is not possible, the Respondents seem to ignore their own argument based in preemption that state laws must yield to the dictates of HAVA.  Again, HAVA does not speak to the administration of anything but elections for Federal office.  If the Respondents can argue that the Pennsylvania Constitution may be easily set aside to accomplish what they perceive as a goal of HAVA, it is inexplicable why the provisions of the Election Code cited by the Respondents may not likewise be set aside to accomplish the dual goal of simultaneous and harmonious adherence to HAVA and the Pennsylvania Constitution or law.


Nonetheless, the most serious arguments in this regard by the Respondents have to do with Election Code dictates as to the form of the ballot in General Elections (25 P.S. §3007(b), 25 P.S. §3010(h), dealing with straight party voting in General Elections).  Petitioners contend that this problem could easily be solved by the Respondents placing a referendum on the Primary ballot—on paper ballots—and winning that referendum, thus resolving the issue prior to the General Election.  Of course, paper ballots could be used for all elections on the ballot, which would likewise comply with the provisions of both HAVA and state law.

In addition, and very importantly, since HAVA, by word, definition, and limits on Congressional authority, only applies to elections for Federal office, the Petitioners point out that in odd numbered years there are no Federal offices on the Pennsylvania ballot.  As such, the provisions of HAVA should have no effect on elections conducted in odd numbered years in Pennsylvania, absent a special election for a Federal office.

             c.  Does State Law Cause an Insurmountable Administrative Burden?


In terms of the Respondents’ claim of administrative burden, Respondent witnesses Mark Wolosik and Paula Pedicone, election department directors of Allegheny and Westmoreland Counties, respectively, testified about their perception of the administrative burden that would be involved in converting to a DRE system.  Both indicated that there would be significant burden on them to do so.  They also testified that there would be significant burden in conversion to a paper ballot system, and a “dual” system.  Petitioners concede that there will be an administrative burden regardless of what conversion is made; however, the conduct of elections is a fundamental right, and some degree of administrative burden is necessary to conduct the election in a manner which is fair, honest, accurate and consistent with statute.  

Even assuming the factual accuracy of the contentions that an administrative burden would result from the relief the Petitioners request, the possibility of increases in the cost of administering the election system is not a sufficient basis here infringing upon Petitioners’ Constitutional rights, particularly not on a right as fundamental as the right to vote as prescribed by the state Constitution.
 


d.  Does Adherence to State Law Cause a “loss” of Federal Funds?

Finally, the Respondents argue that they will “lose” Federal funds if they do not purchase DRE machines with funds provided under section 102 of HAVA.  The dictates of HAVA would indicate that lever voting machines should not be used in elections for Federal office, and that funds be used for the purpose of accomplishing that goal.  Should the Court determine that lever voting machines cannot be used in the Primary Election, then the goal of HAVA has been attained, as the lever machines have been “replaced” consistent with law, and there should not be a concurrent “loss” of funds.  


The Respondents continually indicate that they will have to “pay” the Federal government various sums of money if their goal of purchasing DRE machines is not immediately accomplished.  These funds are Federal funds, which the Respondents may use to accomplish the goal of HAVA, which, in this case, is that lever machines not be used for elections for Federal office.  If that goal is accomplished, the Respondents have not provided any evidence that these funds will be “lost.”  Further, if funds are unused, they are not necessarily “lost.”  They are merely rightfully returned to the Federal government as they were not necessary to accomplish the dictates of HAVA.


e.  Conclusion—Preemption Analysis

Despite significant research, Petitioners are unable to find a case involving preemption of a state law by Federal statute where the state sought to overturn its own law, let alone its own Constitution.  In all cases that we have found, the state has vigorously sought to uphold its law as supplementary to or in harmony with Federal edicts.
  Here, the state seeks to overturn the provisions of its own Constitution and accede to Federal law, even though every indication is that the Federal government did not seek to occupy the field of election law in the states.  The Petitioners vigorously contend that the interpretation of law by the Secretary of the Commonwealth is in error, and his directive to the counties thereon is beyond his authority.

Further, the Petitioners are extremely discomforted with the prospect of an unelected executive branch official making a unilateral determination that a state Constitutional provision guaranteeing a fundamental right to the citizens of the Commonwealth is to be given no legal effect.  Petitioners believe that state officials should seek to preserve, protect and defend the Declaration of Rights in our state Constitution.  “The rights enumerated in the declaration of rights are deemed to be inviolate and may not be transgressed by government.”  Bergdoll v. Commonwealth, 858 A.2d 185, 201 (Pa. Commw. Ct. 2004). The Declaration of Rights is a pronouncement of the people of the Commonwealth, and should be given great deference by our public officials.  To set aside the rights in the Declaration, particularly a fundamental right to vote on a particular topic guaranteed therein, in what appears to be a cavalier fashion, is troubling to the Petitioners as citizens and elected officials of the Commonwealth. As our Supreme Court has stated, “Since the right of suffrage is a fundamental matter, any alleged restriction or infringement of that right strikes at the heart of orderly constitutional government, and must be carefully and meticulously scrutinized.”  Bergdoll v. Kane, 557 Pa. 72, 85; 731 A.2d 1261, 1269 (1998), quoting Moore v. Shanahan, 486 P.2d 506, 511 (Ks. 1971).

Petitioners strongly believe that simultaneous and harmonious adherence to both state and Federal law is possible in this case, as described above, and respectfully request that this Court give life to their right to vote on the question of a voting system under the state Constitution and the Election Code, and provide the requested relief.
The Petitioners Asserted their Claims in a Timely Manner 


In brief response to the Respondents claim that the Petitioners are guilty of laches, and sat on their claim for in excess of two years, 

Respondents base their laches claim on the fact that the Respondent Secretary sent a memo to county election officials in 2003 advising them to ignore the referendum requirement,
 and that language regarding the referenda requirement was missing from the section on lever voting machine counties in the 2003, 2004 and 2005 iterations of the State Plan, which the Secretary indicates is an indication that these counties were not required to conduct a referendum.  From this lack of a statement in the State Plan, the Respondents apparently expected the Petitioners, all lay persons, to divine a meaning of the missing verbiage.


Further, while the Secretary was apparently maintaining that lever voting machines did not meet the “accessibility” and “manual audit capacity” requirements of section 103 of HAVA since 2003, the 2005 State Plan contains a statement that the Commonwealth was still awaiting definition of these very terms from the federal Election Assistance Commission as of August of 2005.


In addition, while the Pennsylvania Election Code, as discussed above, requires a vote that is specific to a particular voting system, no voting system was approved by the Secretary of the Commonwealth until August, 2005, at which time the Secretary approved one (1) system.  The Respondent County did not make a choice of a voting system until December, 2005.  There is absolutely no logical reason that the Petitioners would have had reason to believe that their rights were going to be violated until the action of the Respondent County to proceed with procurement of a voting system without benefit of a referendum.


Even so, if Plaintiffs had filed an action to enjoin a purchase of a voting system based on their hunch that an unnamed and unknown system would someday be procured without a referendum election being held, it is doubtful that any court would have countenanced it.  It plainly was not ripe, in that it would have been based upon unknown contingent future events which may or may not have occurred.  These, or any, Respondents likely would have argued as much.  In any case, if any prejudice to the Respondents currently exists, it is posed by the existence of this suit, not any delay in asserting it.

The Respondents’ laches argument is without merit.
CONCLUSION


For all of these reasons, the Petitioners respectfully request that this Court find in their favor and against Respondents, and grant Petitioners the relief requested.
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� Interestingly, while the controversy in Florida surrounding the 2000 Presidential election involved primarily punch card voting systems, the testimony revealed that while it is most likely that lever voting machines do not meet the voting system standards of HAVA, it is possible for punch card systems to meet the standards.


� A “DRE” or “Direct Recording Electronic” voting systems include systems which are commonly referred to as “touch computer screen” voting systems, and other systems on which voters cast their ballots directly into a computer.


� This is so because, under Pennsylvania law, an “electronic voting system” is defined as “a system in which one or more voting devices are used to permit the registering or recording of votes and in which such votes are computed and tabulated by automatic tabulating equipment.  The system shall provide for a permanent physical record of each vote cast.”  25 P.S. § 3031.1  Systems as diverse as punch card systems, optical scan systems and Direct Recording Electronic (DRE) systems are “electronic voting systems” under Pennsylvania law.  Without a demonstration of the system proposed to be used by a county, the voters would not know the meaning of a referendum question seeking approval for “an electronic voting system.”


� Petitioners note the statutory language that paper ballots may be used for “such or all offices,” indicating a scenario contemplated in the statute that some offices may appear on paper ballots while others may appear on the machine.  


� Respondents selectively pick and choose the provisions of state law they would like HAVA to preempt.  If, for example, the Respondent County, and others, are having difficulty meeting the time limitations of having an acceptable voting system in place by May 16, 2006, perhaps HAVA could preempt the date of the Pennsylvania primary, delaying it until machines are delivered.  There is nothing in Federal law which dictates the date of the Pennsylvania Primary Election, or even that one is held.  The Respondents’ position could just as easily be interpreted to mean that the Pennsylvania statutes dictating the date of the primary election for state offices must be postponed until counties comply with HAVA.  Respondents wish to preempt SOME state laws of their choosing, while holding other state statutes intact.  Certainly, the Petitioners are not advocating such a position; however, the Secretary of the Commonwealth seems all too willing to wipe away provisions of the Pennsylvania Constitution and state law which are inconvenient in an effort to comply with his interpretation of HAVA.


� “Costs of administration would likewise increase if a third major party should come into existence in Connecticut, thus requiring the State to fund a third major-party primary.  Additional voting machines, poll workers, and ballot materials would all be necessary under these circumstances as well. But the State could not forever protect the two existing major parties from competition solely on the ground that two major parties are all the public can afford.”  Tashijan, 479 U.S at 220. (holding that increases in administrative burden and costs are not sufficient reason to infringe on the rights of voters).


� Petitioners do not assert that such a case does not exist.  Petitioners only assert that they were unable to find such a case after diligent research.


� No Petitioner in this matter is an election official, or otherwise received this letter from the Secretary.


� Stipulation Exhibit 9, at p. 55
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